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HOUSE BILL No. 5002
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Rendon and Zorn and referred to the Committee on Commerce.

A bill to amend 1969 pa 3 L7, entitled

prerts disability compensation act of 1969,
pyoanending sections 01, 315, 331, 387 PhA L, 360, el and 807
EMOCL AT o, 418315, 418,331, 41 5 1l b4 b 11 1,

i t M i i

S as amended by 2009 PA 226, sect jons i1 aricd ¥
tnended by 1994 PA 271, and section ol as amended by 1985 PA 1073
sl Dy addang section 308 and ro Cepeal actls and parts of acts .
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Seo 3010 {10 An employes, who receives o personal iy
arising out of and 1in the course oL employvment by oan emnplover who
i cLoto this act at the time of the in jury, shall be paid

1:11 fActa

Shall also

b neation as provided in this act . PERSONAL INJURY\/INCLUDE}! A
'

DISEASE OR DISABILITY THAT IS DUE TO CAUSES AND CONDITIONS THAT ARE

CHARACTERISTIC OF AN PECULTIAR BO THE BUSINESS OF THE EMPLOYER AND

~

The added language in Sec. 301(1) is being brought into this Chapter 3 (Injuries) because the author is
iminating Chapter 4 (Occupational Diseases) under the label of modernizing. This is dangerous. Chapter
should remain as is because it has its own body of law applicable to occupational discases. However, if
this occupational disease language must be inserted into Sec. 301(1), then the phrase “shall also” should be
mserted so that “injury” cases do not become almost impossible to prove. 1t’s easy to argue that a lung
disease is peculiar to a foundry. However, it’s very difficult to argue that tripping over an electrical cord is
peculiar to any particular business. Those injuries can occur in any business.
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THAT ARISE OUT OF AND IN THE COURSE OF EMPLOYMENT. A PERSONAL

INJURY COVERED UNDER THIS ACT IS COMPENSABLE IF IT CAUSES,

CONTRIBUTES TO, OR AGGRAVATES PATHOLOGY IN A MANNER THAT IS

MEDICALLY DISTINGUISHABLE FROM THE EMPLOYEE'S PRIOR CONDITION. AN

ORDINARY DISEASE OF LIFE TO WHICH THE PUBLIC IS GENERALLY EXPOSED

OUTSIDE OF THE EMPLOYMENT IS NOT COMPENSABLE. In the case of death

resulting from the personal injury to the employee, compensation

At

shall be paid to the emplovee's dependents as provided in this
Time of irnjury or date of injury as used in this act in the case of

f an injury not attributable to a single

a digsease or in the case of
event shall—be-18 the last day of work in the employvment in whicoh

the employee was last subijected to the conditions that resulted in

the emplovee’'s disability or death.
Mental disabilities and conditions of the aging process,

el o heart and cardiovascular conditions -

15 including obut ot Dimits
16  shali-be-AND DEGENERATIVE ARTHRITIS, ARE compensable if contributed
17 { i CTOLT | ‘w 1 [ ne 1 1 IRSEAN! vl
18 mannear . Mental drsabilin Provbbbre- ARE S Compensalbl e whes T
19 arising out of actual events of employvment, not unfourided
20 perceptions thereot, AND IF THE EMPLOYEE'S PERCEPTION OF THE ACTUAL
21 EVENTS IS REASONABLY GROUNDED TN FACT OR REALITY MENTAL DISABILITY -t
22 NOT CAUSED BY PHYSICAL TRAUMA IS COMPENSABLE ONLY IF IT RESULTS
23  FROM GREATER MENTAL STRESS AND TENSION THAN THE DAY-TO-DAY MENTAL
24 STRESS AND TENSION THAT ALL EMPLOYEES EXPERIENCE IN SIMILAR
25 EMPLOYMENT. A HERNIA IS COMPENSABLE ONLY IF IT IS OF RECENT ORIGIN,
26  RESULTS FROM A STRAIN ARISING OUT OF AND IN THE COURSE OF THE /
27  EMPLOYMENT, AND IS PROMPTLY REPORTED TO THE EMPLOYER. %
[ . _
his sentence is more than a codification of existing law involving mental impairments.  This seemingly

innocent sentence will craftily make most mental impairment cases in high stress jobs almost impossible to

win.

For instance, a firefighter will have a hard time arguing that he has experienced stress greater than

other firefighters. And yet, firefighters experience more stress than other occupations.
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4 presumed Lo pe 1n the course of his or her employment
5 Notwithstanding this presumption, an injury itnocurred 1 the pursult
6 of an activity the major purpose of which ig social or recreatilonal
7 is not covered under this act. Any cause © f oaction prought f suct
8 an injury is not subject to sect ion 131
9 (4) As used in this ehapter tdisab ACT
10 (a) "DISABILITY" mec 1 lim (N i iy i
11 eHTing CApAacity 1 work sultable o i ‘ ! Loty e
12 fraining resulting from a persona 1 injury or work-related disease .

13 A LIMITATION OF RS ONLY IF A PERSONAL

BEING

INJURY COVERED UNDER THIS ACT RESULTS IN THE EMPLOYEE'S

15 UNABLE TO PERFORM ALL JOBS PAYING THE HISTORICAL MAXIMUM WAGES IN

16 WORK SUITABLE TO THAT EMPLOYEE'S QUALIFICATIONS AND TRAINING,

NCLUDING WORK THAT MAY BE PERFORMED USTHG THE EMPLOYEE' S

18 TRANSFERABLE WORK SKILLS. A DISABILITY 1S ToTal, iF THE EMPLUYEE LSO

19 UNABLE TO EARN IN ANY JOB SUITABLE TO THE EMPLOYEE'S QUALIFICATIONS

20 AND TRAINING. A DISABILITY IS PARTIAL 1F THE EMPLOYEE RETAINS A

THAN HIS OR HEER

21 WAGE EARNING CAPACITY AT A PAY LEVEL LESS
272 HISTORICAL MAXIMUM WAGES IN WORK SUITARLE TO HIS OR HER

23 QUALIFICATIONS AND TRATINING. The establisimant ol SERCEE SR

MEANS THE WAGES THE EMPLOYEE EARNS

"WAGE EARNING CAPACITY'

26 OR IS CAPABLE OF EARNING, WHETHER Ok NOT ACTUALLY EARNED.
P e
27 (C) "WAGE LOSS" MEANS THE AMOUNT OF WAGES LOST DUE TO A

Tl he phrase “wage earning capacity” has a long story in the \xml\us compensation system. Early on, the
impairment was judged as to whether it impacted 1he worker’s “general field of labor (unskilled/skilled)”.
“wage earning capacity’ was mlwd;d to displace that dichotomy. Here, the

The later use of the phrase °
proponent is taking the phrase “wage eamning capaut\ “and giving it new meaning by indicating that it also

includes anything that a worker is “capable of carning”
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DISABILITY. WAGE LOSS MAY BE ESTABLISHED, AMONG OTHER METHODS, BY

DEMONSTRATING THE EMPLOYEE'S REASONABLE, GOOD-FAITH EFFORT TO

PROCURE WORK SUITAELE TCOC HIS OR HER WAGE EARNING CAPACITY.

(5) IF A PERSONAL INJURY ARISING OQUT OF THE COURSE OF

EMPLOYMENT CAUSES TOTAL DISABILITY AND WAGE LOSS AND THE EMPLOYEE

IS5 ENTITLED TO WAGE LOSS BENEFITS, THE EMPLOYER SHALL PAY OR CAUSE

TO BE PAID TO THE INJURED EMPLOYEE AS PROVIDED IN THIS SECTION

WEEKLY COMPENSATION EQUAL TO 80% OF THE EMPLOYEE'S AFTER-TAX

AVERAGE WEEKLY WAGE, BUT NOT MORE THAN THE MAXIMUM WEEKLY RATE

DETERMINED UNDER SECTION 355. COMPENSATION SHALL BE PAID FOR THE

DURATION OF THE DISABILITY.
(6) IF A PERSONAL INJURY ARISING OUT OF THE COURSE OF

EMPLOYMENT CAUSES PARTIAL DISABILITY AND WAGE LOSS AND THE EMPLOYEE

IS ENTITLED TO WAGE LOSS BENEFITS, THE EMPLOYER SHALL PAY OR CAUSE
TO BE PAID TO THE INJURED EMPLOYEE AS PROVIDED IN THIS SECTION

WEEKLY COMPENSATICON EQUAL TO 80% OF THE DIFFERENCE BETWEEN THE

INJUKED BEMPLOYREE'S AFTER-TAXY AVERAGE WHRKLXi@;;% BEFORE
NAGE EARNING CAPACITY AQEEEDTHE

BUT NOT MORE THAN THE MAXIMUM WEEKLY RATE

THE

o

PERSONAIL INJURKY AND THE BEMPLOYEE'S

PERSONAIL INJURY,
SECTION 355 COMPENSATION SHALL BE PAID FOR THE

500

DETERMINED UNDER
DURATION OF THE DISABILITY.

(7) 5 lf ddioabloin, +5-AND WAGE LOSS ARE =arablished,

The change in Subsection (6) above creates more unnecessary harm to disabled workers than any other
change in the history of the Workers Disability Compensation Act. Previously. a worker who was pym‘tially
disabled was paid 80% of the difference between the wage he made before and the wage he made after.
Here, the prior actual wage is being reduced by the theoretical retained wage. By comparing apples with
oranges, almost every single workers compensation case will be result in a wage loss benefit that is either

elimmated or reduced drastically.
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EMPLOYMENT FOR FAULT OF
——tow .

considered to have voluntarily removed himself or

work foroe and is no longer

this act during the period of sweh-refusal .

(hi If an employvee

less than that which the
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L 1 jual to 80% of oh ISR e
employes's alter-tax weekly wage before the date of
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REASONABLE
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shall be

hergself
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entitled to any waoge loss benefits
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injury and the
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Gooat the emploves, after having oo g [RESSE
Divne ansedt1on fer—>bO0bewee ks or—therees— L one s 1] g pon through
oo Dauwlt of the employ AND THE EMPLOYEE IS STILL DISABLED, the
poloyes shall receilve compensat ion under s T b e ittt Fee
= werrerrAS FOLLOWS :
PO e P S S e b T e fres b e i
e T peBresrr g robore e

\/,

The language concerning termination for fault should be changed so that tl

standard. - We should all be judged equally.

Employee Handbook to include anything he/she wants.

condition a cause for termination. Does that mean that it constitutes
able to argue that his termination was not for “fault”. cven if the employer so claims?  This is very

crihinntiva

1e standard would be an objective
Most workers are at-will emplovees and for that reason. an
employee can terminate them for any reason and without a hearing.  An employer is able to write an
Some employer can make the most minor
“lault”™ Will a disabled worker be
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—determinesteor-ony-emplovee covered—under—this
Sirabiass Pt b b e PSS e—time—ef—injury—Rave-nat
e b : : ' i ! o ST
COMPORGEE o bonpo oo her-wage-ob-the-—erteginatl dote—of
FRFuEy-—Phere—i prestmpbron--of—wage—carning-eapacity—estapbished
Eor—omprheyment torberbd-ipg—b e ekos-or—more—IF THE EMPLOYEE WAS

EMPLOYED FOR LESS THAN 100 WEEKS, THE EMPLOYEE SHALL RECEIVE

COMPENSATION BASED UPON HIS OR HER WAGE AT THE TIME OF THE ORIGINAL

INJURY.

) Pheeomed i At s bed et ormi red- prrsaa
£ e - i it e o T Frd H sF
Shad+— e bod—F FOHEFEf —Eepetibts—Pased—oen—th H-Hferenes

e S B it perta—Eo—those-—perser
= et 3 1 frid = bebormr ool t
it £ : vhge fo e SRR Fre-r Fthe—employeo—and—the
FeR e 1 kg ey fotobi g ITF THE EMPLOYEE WAS EMPLOYED

FOR 100 WEEKS OR MORE BUT LESS THAN 250 WEEKS, THEN AFTER

BEXHAUSTING UNEMPLOYMENT BENEFIT ELIGIBILITY, A WORKER'S

COMPENSATION MAGISTRATE MaAY DETERMINE THAT THE EMPLOYMENT SINCE THE

TIME OF THE INJURY HAS NOT ESTABLISHED A NEW WAGE EARNING CAPACITY

AND, IF THE MAGISTRATE MAKES THAT DETERMINATION, BENEFITS SHALL BERE

BASED ON HIS OR HER WAGE AT THE ORIGINAL DATE OF INJURY. IF THE

MAGISTRATE DOES NOT MAKE THAT DETERMINATION, THE EMPLOYEE IS

PRESUMED TO HAVE ESTABLISHED A POST-INJURY WAGE EARNING CAPACITY

AND BENEFITS SHALL NOT BE PAID BASED ON THE WAGE AT THE ORIGINAL

DATE OF INJURY.
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WEEKS OR

ESTABLISHED A POST-INJURY WAGE EARNING CAPACITY.

EMPLOYEE CONCLUSIVELY PRESUMED
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UNEMPLOYMENT
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15 1ncarcerated in a penal

period of confinement to a perso

institution for violation of th ‘ ws of this tate or who

ontin Lomen 1 1 Laslata
of the criminal laws of this state, 1L the violation or reason for
the confinement occurred while at work and is directly related to
the claim. WEEKLY BENEFITS ARE NOT PAYABLE DURING THE PERIOD OF
IMPRISONMENT FOLLOWING SENTENCING FOR A CRIME, IF THE EMPLOYEE IS
UNABLE TO OBTAIN EMPLOYMENT OR PERFORM WORK BECAUSE OF THAT
IMPRISONMENT.

(1) perason shal Peobiarage s emploves or in any manner

discriminate against an e oy e ¢ myi b e fi1ied a

complaint or instituted or caused to be institured a proceeding

under this act or because of the sxercise by the emplovee on behalf

rimoselt or herself I t ! i E L dded th ot
] [ogecy S Lt + o ) Eit 1 I e F
e ¥t T N AR el b b S
SEC 06 . (1) FOF MEMBER O 4 FULL FALID FIRE DEPAETMENT OF

AN AIRPORT RUN BY A COUNTY ROAD COMMISSION IN COUNTIES OF 1,000,000

POPULATION OR MORE CR BY A STATE UNIVERSITY OR COLLEGE OR OF A FULL

OF A CITY, TOWNSHIP, OR INCORPORATED

PATID FIRE OR POLICE DBEPARTMENT

VILLAGE EMPLOYED AND COMPENSATED UPON A FULL-TIME BASIS, A COUNTY

SHERIFF AND THE DEPUTIES OF THE COUNTY SHERIFF, MEMBERS OF THE

STATE POLICE, CONSERVATION OFFICERS, AND MOTOR CARRIER INSPECTORS

OF THE MICRHRIGAN PUBLIC SERVICE COMMISSION, "PERSONAIL INJURY" SHALL

BE CONSTRUED TO INCLUDE RESPIRATORY AND HEART DISEASES OR ILLNESSES

THAT DEVELOP OR MANIFEST THEMSELVES

RESULTING FROM THOSE DISEASES

WHILE THE INDIVIDUAL IS IN ACTIVE SERVICE AND THAT RESULT FROM
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PERFORMING DUTIES IN THE COURSE OF EMPLOYMENT.

{2) RESPIRATORY AND HEART DISEASES OR TLLNESSES RESULTING FROM

Ab DESCRIBED IN SUBSECTION (1) ARE CONSIDERED 10

THOSE DISEASES A5

ARISE OUT OF AND IN THE COURSE OF EMPLOYMENT IN THE ABSENCE OF

EVIDENCE TO THE CONTRARY.
{3) AS A CONDITION PRECEDENT TO FILING AN APPLICATION FOR

BENEFITS AND SUBJECT TO SECTION 354(12), THE CLAIMANT, IF HE OR SHE

I5 DESCRIBED IN SUBSECTION (1), SHALL FIRST APPLY FOR, AND DO ALL
THINGS NECESSARY TO QUALIFY FOR, ANY PENSION BENEFITS TO WHICH HE

OR HIS OR HER DECEDENT, MAY BE ENTITLED. IF A FINAT

OR SHE,
DETERMINATION 15 MADE THAT PENSION BENEFITS SHALL NOT BE AWARDED,

THEN THE PRESUMPTION OF "PERSONAL INJURY" AS PROVIDED IN SUBSECTION

(2) APPLIES. THE EMPLOYER OR EMPLOYEE MAY REQUEST 2 COPIES OF THE

DETERMINATION DENYING PENSTON BENEFITS, 1 COPY OF WHICH MAY BE

FILED WITH THE BUREAU.

' np L roshall furniot i
i 1} 31 R4St VeI IR SO TS m
1 i iricf ! i L vl ana medicines, o tes i
; ! I aoig [} e laws of s toant Pl res
! i [E S = Pl it
momur s Lor an optomst )
1 i lled 1n the delinition U practics
i ! ! L 7a 00 I the publl fes ik i
£ i G
0T e { 1952 i i i 01T
1 = b i +
= ol o i G e [ el
; under sec t i i f ot !
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pensation magistrate .

attorney contingent

ATTORNEY FEES RELATED

EXPENSES ARE CHARGEABLE TO EITHER THE EMPLOYEE OR THE MEDICAL

PROVIDER, OR BOTH, ARE NOT CHARGEABLE TO THE EMPLOYER OR

CARRIER.

medicine subgect 1«

compensat ior
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under a disability insurance policy by the same emnplover
from whom benefits under section » o830 A re G BN
my tidd T ! ! £h

payment of premiums regarding the

disability insuranc

event of a worker's compensatio

insurance policy. 1L

wage continuation plans, or

~THE self-insurance plang,

‘2 policies are sntitled to repayment in the

1obenefit recovery, the carrley

shall satisfy sweh-THAT repayment out of funds the carrlier has
recel through the coovdination of penefits provided for under
this section. Notwithstanding I ) £ ubsection,
at tore fees shall e parnd o Palo I Lttt o
who secured the worker's compensat 100 recovery.
(¢) The proportional amount, b i on the ratio of the
cyver's contributions Lo Uhe Lobal ! vemiums Do Fie
period involved, of the Al ta it f the payments
e e ] ! e g v 1 ol : il suant f 1odisabillat
1 ! n o S
under section A%, 36, i i i WD Ly tra
ontribute directl t Che payiment I pruma regavading bl
disapilit Insurance poll
) b SUBJEBECT TO SUBSECTION (127, vt o
e pension rel lranenl Dasn i | {o 1 { BY

THE EMPLOYEE, OR WHICH THE EMPLOYEE 15 ELIGCIBLE TO RECEIVE,

This language 1s being added to allow an employer to subtract a retirement/pension benefit from the
workers compensation benefit. when the worker refuses to file for his pension or retirement. even though
he is now of mature age to do so. This 1s understandable. However, to the extent it entitles the employer
credit for an early/reduced pension which the employee was not intending to access, even though he may
now be eligible, is extremely unfair. Please note that his section is prefaced with the phrase “Subject to
Subsection 127, Please go to page 24 for further commentary.
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1cates that there is no intent to compel an employee, it does not indicate that
e chooses not to apply for an carly/reduced

Although this subsection ind

the workers compensation benefit will not he reduced 1f he/st

pension. For this reason. the following should be added at the end of the sentence in (12): “and no credit
¢ employee’s choice not to apply for such an

or reduction under this section shall occur due 10 tl

carly/reduced benefit”.
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PEGFESSTONAL ATHLETE WHO IS5 HIRED

GUTSIDE OF THIS STATE IS5 EXCEPTED

ALL OF THE FOLLOWING CONDITIONS

ATHLETE SUSTAINS A PERSONAL INJURY

STATE .

EMPLOYER HAS OBTAINED WORKER'S COMPENSATION

THE WORKER'S COMPENSATION LAW

INJURY IN THIS STATE.

AND PROVIDES A RECIPROCAL EXEMPTION

srson who suffers an injury

sional
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TE RECOGNIZES THE EXTRATERRITORIAL

FOR PROFESSTONAL
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ATHLETES WHOSE INJURIES ARISE OUT OF EMPLOYMENT WHILE TEMPORARILY

IN THAT STATE AND ARE COVERED BY THE WORKER'S COMPENSATION LAW OF

THIS STATE.
(3) THE BENEFITS AND OTHER REMEDIES UNDER THE WORKER'S

COMPENSATION LAWS OF ANOTHER STATE ARE THE EXCLUSIVE REMEDY AGAINST

THE EMPLOYER UNDER THE CONDITIONS IN SUBSECTION (2). A CERTIFICATE

FROM THE DULY AUTHORIZED OFFICER OF ANOTHER STATE CERTIFYING THAT

THE EMPLOYER IS INSURED IN THAT STATE AND HAS OBTAINED

EXTRATERRITORIAL COVERAGE INSURING THE EMPLOYER'S PROFESSIONAL

ATHLETES IN THIS STATE IS PRIMA FPACIE EVIDENCE THAT THE EMPLOYER

HAS OBTAINED INSURANCE MEBEETING THE REQUIREMENTS FOR THE EXCEPTION

TO COVERAGE UNDER THIS ACT UNDER SUBSECTION (2).
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Indeed. it’s intended to do just the opposite. Nevertheless, if this sentence s to be adopted, 1t should be

[he sentence above concerning joint replacement surgery is intended not to codify a judicial decision
e 2« - I =Y . 1 “ >

moved up one sentence to the beginning of Subsection (2) so that it does not interrupt what was
previously the last sentence. This section is the scheduled Joss benetit. which is intended to guarantee
emplovees a certain number of weeks regardless of disability. Hopefully this was not intended to mean
215 weeks of benefits and not a general

However, the

“shall be

Z

that a person who has his leg amputated is only entitled to
wailable to all other workers who have permanent disabilities

disability benefit. which 1s«
last phrase: “shall be unmduc I as follows” is different than the deleted phrase which says
¢ for the period specified”. Is it now being intended that the period of disability

considered to continue
shall not be considered to continue beyond the period specified? Hopefully not
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